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ATTORNEYS AT LAW 

 

 

FLORIDA    LOUISIANA    MISSISSIPPI   NEW YORK   OHIO   TEXAS 

 

MEMORANDUM 

To: Friends and Clients  

From: Philip Bohi  
 McGlinchey Stafford, PLLC 

Date: February 17, 2012 

Re: FinCEN Rule on AML Program and SAR Requirements for Residential Mortgage 
Lenders and Originators 

 

On February 14, 2012, the Financial Crimes Enforcement Network (“FinCEN”), a bureau of the 
Department of the Treasury, issued a final rule imposing obligations relating to anti-money 
laundering (“AML”) programs and suspicious activity reports (“SARs”) to certain non-bank 
residential mortgage lenders and originators (“RMLOs”).1  As discussed below, the RMLO 
definition includes manufactured home lenders.  The effective date of the final rule is April 16, 
2012, but the rule provides a compliance deadline of August 13, 2012. 

1. Definition of RMLO 

Under existing law, certain financial institutions including “loan or finance companies” are 
required to establish AML programs and deliver SARs to the government.2  The final rule 
expands the definition of “loan or finance company” to include RMLOs, thereby expanding the 
institutions to which the requirements apply.  RMLOs are defined as: 

(1) Residential mortgage lender or originator. A residential mortgage lender or 
originator includes: 

(i) Residential mortgage lender. The person to whom the debt arising from a 
residential mortgage loan is initially payable on the face of the evidence of 
indebtedness or, if there is no such evidence of indebtedness, by agreement, or 
to whom the obligation is initially assigned at or immediately after settlement. 
The term ‘‘residential mortgage lender’’ shall not include an individual who 
finances the sale of the individual’s own dwelling or real property. 

(ii) Residential mortgage originator. A person who accepts a residential 
mortgage loan application or offers or negotiates terms of a residential 
mortgage loan. 

(iii) Residential mortgage loan. A loan that is secured by a mortgage, deed of 
trust, or other equivalent consensual security interest on: 

                                                 
1 77 Fed. Reg. 8148 (February 14, 2012) (to be codified at 31 C.F.R. Part 1029).  
2 Id. 
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(A) A residential structure that contains one to four units, including, if 
used as a residence, an individual condominium unit, cooperative unit, 
mobile home or trailer; or 

(B) Residential real estate upon which such a structure is constructed or 
intended to be constructed. 

(2) [Reserved]3 

1.1. Covers All Types of Financing Secured By Manufactured Home 

Note that the definition of residential mortgage loan includes loans secured by mortgage, deed of 
trust or other equivalent consensual security interest on residential structures that include 
“mobile homes or trailers.”4  By virtue of this definition, the requirements in the final rule apply 
to manufactured-home secured lenders, regardless of the means by which the collateral is 
secured.  Note also that the definition of residential mortgage originator includes a person who 
accepts (1) a residential mortgage loan application, or (2) offers or negotiates the terms of a 
residential mortgage loan, but excludes individual employees of loan or finance companies.5  As 
such, the final rule would reach entities including manufactured home retailers and communities 
that take a residential mortgage loan application or offer or negotiate the terms of a residential 
mortgage loan. 

1.2. A FinCEN RMLO Is Not the Same as a SAFE Act MLO 

FinCEN intends the Final Rule to cover any business that, on behalf of one or more lenders, 
accepts a completed mortgage loan application, even if the business does not in any manner 
engage in negotiating the terms of a loan. FinCEN also intends the Final Rules to cover 
businesses that offer or negotiate specific loan terms on behalf of either a lender or borrower, 
regardless of  whether they also accept a mortgage loan application.6 

The Final Rule deliberately defines a RMLO differently from the SAFE Act definition of 
Mortgage Loan Originator (“MLO”).  The Final Rule uses the term “accept an application.”  The 
SAFE Act uses the term “take an application.” This choice of words is intended to differentiate 
the Final Rule from the SAFE Act. In addition, unlike the HUD SAFE Act Final Rule, the 
FinCEN Final Rule uses “or” rather than “and’’ to ensure that persons who either accept an 
application or offer or negotiate the terms of a loan are covered. In addition, FinCEN intends the 
Final Rule to apply to residential mortgage originators, regardless of whether they receive 
compensation or gain for acting in that capacity. Accordingly, the phrase “for compensation or 
gain” in the SAFE Act definition is removed from the definition in the FinCEN Final Rule.  

FinCEN explains: 

                                                 
3 31 C.F.R. § 1010.100(lll)(1). 
4 Id. 
5 Id. 
6 77 F.R. 8148 at 8152 (February 14, 2012) 



Memorandum 
FinCEN Rule on AML Program 
February 17, 2012 
Page 3 of 6 

Y:\MJL\BLC\Banking\Legal Issues Memos\FINcen Final AML Rule for Non-Bank Mortgage Lenders 2-17-2012.doc 

These changes create greater differences between the definitions in this Final Rule 
and those used in the SAFE Act and other federal mortgage-related statutes. This 
was done intentionally to differentiate this Final Rule from those statutes so that 
the interpretation of this Final Rule is not based on the interpretation of those 
statutes. FinCEN intends the definitions in the Final Rule and subsequent 
amendments thereto to be consistent with definitions in the SAFE Act and other 
federal mortgage related statutes, only to the extent deemed appropriate to 
advance FinCEN’s mission, strategic goals, and policies.7 

2. Substantive Requirements 

The final rule establishes new obligations on RMLOs to (1) create and maintain a compliant 
AML program,8 and (2) file SARs in connection with suspicious activities.9 

2.1. AML Program 

The AML program must be a written program that “is reasonably designed to prevent the loan or 
finance company from being used to facilitate money laundering or the financing of terrorist 
activities.”10  The program must be approved by senior management, and a copy of the program 
must be provided to FinCEN or its designee upon request.11  Each AML program must include: 

1. Policies, procedures and internal controls based on the company’s assessment of the 
money laundering and terrorist financing risks associated with its products and services.  
The policies, procedures and controls must include provisions for complying with 31 
U.S.C. § 5311 et seq. (relating to reports of certain financial transactions), integrating the 
company’s agents and brokers into the AML program, and obtaining all relevant 
customer-related information necessary for an affective AML program; 

2. Designation of an AML program compliance officer responsible for (a) effective 
implementation of the AML program; (b) periodic updates of the AML program, and (c) 
education and training for company staff; 

3. Provisions for ongoing training of staff concerning their responsibilities under the AML 
program; and 

4. Independent testing of the AML program, to monitor its structure and efficacy.12 

                                                 
7 Id. 
8 31 C.F.R. § 1029.210. 
9 31 C.F.R. § 1029.320. 
10 31 C.F.R. § 1029.210(a). 
11 Id. 
12 31 C.F.R. § 1029.210(b).   
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AML program compliance will be examined by FinCEN or its designee,13 and regulated entities 
must develop and implement the AML program by August 13, 2012.14 

2.2. SAR  

The final rule requires loan or finance companies (including RMLOs) to file a SAR in 
connection with transactions relevant to a possible violation of law or regulation.15  A SAR is 
required for any transaction conducted or attempted through an RMLO involving at least $5000 
in which the RMLO knows, suspects, or has reason to suspect that the transaction (or a series of 
transactions in which the individual transaction is a part):16 

1. Involved funds derived from illegal activity or is intended or conducted in order to hide 
or disguise funds or assets derived from illegal activity as part of a plan to violate or 
evade any Federal law or regulation or to avoid any transaction reporting requirement 
under Federal law or regulation.17 

2. Is designed to evade any requirements of regulations promulgated under the Bank 
Secrecy Act.18 

3. Has no business or apparent lawful purpose or is not the sort of transaction in which the 
particular customer would normally be expected to engage, and the RMLO knows of no 
reasonable explanation for the transaction after examining the available facts.19 

4. Involves the use of the RMLO to facilitate criminal activity.20 

A SAR must be filed within 30 days of detection of the activity.21  In the event the RMLO does 
not identify a suspect at the time of detection, the RMLO may delay the filing of the SAR for an 
additional 30 days.22  For situations that require immediate attention, the RMLO must notify law 
enforcement in addition to filing a SAR.23   

                                                 
13 31 C.F.R. § 1029.210(c). 
14 31 C.F.R. § 1029.210(d).   
15 31 C.F.R. § 1029.320(a)(1).  An RMLO may voluntarily submit a SAR in connection with transactions that are 
relevant to the possible violation of any law or regulation, but for which SAR submission is not required.  Id. 
16 31 C.F.R. § 1029.320(a)(2). 
17 31 C.F.R. § 1029.320(a)(2)(i). 
18 31 C.F.R. § 1029.320(a)(2)(ii). 
19 31 C.F.R. § 1029.320(a)(2)(iii). 
20 31 C.F.R. § 1029.320(a)(2)(iv). 
21 31 C.F.R. § 1029.320(b)(3). 
22 Id. 
23 31 C.F.R. § 1029.320(b)(4). 
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For any SAR filed, the RMLO must retain records (including supporting documentation) for five 
(5) years.24  The SAR and information that would reveal the existence of the SAR are 
confidential and may not be disclosed, even under subpoena.25  The SAR and information that 
would reveal its existence may be shared with (1) FinCEN, and other law enforcement agencies 
with authority over Bank Secrecy Act matters, (2) other financial institutions for the purpose of 
creating a joint SAR, and (3) internally within the RMLO’s corporate structure in accordance 
with the Bank Secrecy Act.26  The rule contains a safe harbor from liability for filing a SAR 
report.27   

2.3. Miscellaneous Provisions 

The final rule also contains a cross-reference to rules relating to filing of Form 8300 Reports 
(Report of Cash Payments over $10,000 Received in a Trade or Business)28 and to additional 
record retention requirements located at 31 C.F.R. § 1010.400 et seq.29   

2.4. Deadline for Compliance 

SAR requirement compliance will be examined by FinCEN or its designee.30  Regulated entities 
are required to file SAR reports with respect to transactions initiated after August 13, 2012.31 

3. Practice Tips 

Establishment of an AML program requires an in-depth analysis of factors including the entity’s 
market, customer base, products and services, geographic scale, and size.  While all companies 
covered by the rule are required to establish the AML program, the size and sophistication of the 
program will vary by company.  Compliance with the rule probably requires a company to 
establish a customer identification program, even if the company has not been specifically 
required to establish such a program before.   

The burden of creating and maintaining the AML program may lead smaller participants to stop 
taking residential mortgage loan applications or engaging in activities that include offering or 
negotiating residential mortgage loans.  This could lead to concentration of application-taking 
and other loan origination functions to lenders who have established compliance management 
departments in place.  

                                                 
24 31 C.F.R. § 1029.320(c). 
25 31 C.F.R. § 1029.320(d)(1)(i). 
26 31 C.F.R. § 1029.320(d)(1)(ii). 
27 31 C.F.R. § 1029.320(e). 
28 31 C.F.R. § 1029.330. 
29 31 C.F.R. § 1029.400.   
30 31 C.F.R. § 1029.320(f). 
31 31 C.F.R. § 1029.320(g). 



Memorandum 
FinCEN Rule on AML Program 
February 17, 2012 
Page 6 of 6 

Y:\MJL\BLC\Banking\Legal Issues Memos\FINcen Final AML Rule for Non-Bank Mortgage Lenders 2-17-2012.doc 

One interesting aspect of the requirement to file SAR reports is the interaction with adverse 
action notice requirements in the Equal Credit Opportunity Act (“ECOA”).32  In certain 
instances, a lender may determine that a loan application raises issues that require filing of an 
adverse action notice.  In such a case, the ECOA adverse action notice is required to state the 
reason for denial of the application.33  The SAR rules prevent disclosure of the SAR or any 
information that would reveal the existence of the SAR.34  For this reason, an RMLO may have 
to walk a fine line in compliance with ECOA and SAR filing obligations.  

                                                 
32 See 12 C.F.R. § 202.9(a)(2). 
33 12 C.F.R. § 202.9(a)(2), (b).  Note that adverse action does not include “a refusal to extend credit because 
applicable law prohibits the creditor from extending the credit requested.”  12 C.F.R. § 202.2(c)(2)(iv). 
34 31 C.F.R. § 1029.320(d)(1). 


